[ when recorded, mail to:
Prospector Square Property Owners Association
P.O. Box 3273


Park City, Utah 84060 ]
ENCROACHMENT AGREEMENT


AGREEMENT made this ______ day of _______________, 200__, by and between PROSPECTOR SQUARE PROPERTY OWNERS ASSOCIATION (“Association”) and ______
________________________ (“Owner”). 


WHEREAS, the Association owns and controls the use of all common areas and facilities in the Prospector Square Subdivision, as designated on the official plat map thereof, for the benefit of the owners of property within the Subdivision;

AND WHEREAS, the Owner is the owner of record of Lot _____ of the Subdivision;


AND WHEREAS, the parties’ respective properties share a common boundary at or in the vicinity of _________________________________(address)___________, in the Subdivision; 
[ Version 1 – contemplated encroachment: ]
AND WHEREAS, Owner wishes to locate or install a___________(describe feature)__________________ (“facility” or “facilities”) at, upon or across the boundary line between the common area and Lot_______ , as depicted in Exhibit A, attached and incorporated herein; 

AND WHEREAS, said installation will encroach onto the Subdivision’s common area;

AND WHEREAS, the parties wish to establish the conditions for the creation, maintenance and liability for such encroachment and any facility thereon; 
[ Version 2 – existing encroachment: ]
AND WHEREAS, a __________________________(describe feature)________________ (“facility” or “facilities”) attendant to the use of Owner’s property is located at, upon or across the parties’ common boundary line, as depicted on Exhibit A attached hereto and incorporated herein; 
AND WHEREAS, said facility encroaches onto the common area of the Subdivision;
[  Text for both versions ]
AND WHEREAS, the parties wish to establish conditions for the Association’s consent to the encroachment, the maintenance of the facilities installed by Owner thereon and the liability for any damage or loss caused thereby; 

NOW THEREFORE and in consideration of the terms, conditions and covenants hereinafter set forth, the parties agree as follows:

1. Owner acknowledges that the facilities above described constitute an otherwise non-consensual encroachment onto the common area of the Association, and that the location of the encroachment is accurately described on Exhibit A. 

2. The Association hereby consents to the encroachment of the subject facility, relinquishing right to prevent or remove the encroachment, presently and prospectively,  but expressly subject to and for so long as the rights and obligations established hereunder are observed.
3. Owner shall conduct the installation of the facility in an expeditious fashion, and shall promptly repair any damage or disruption to the surrounding common area, restoring same to its previous condition.  Should Owner fail to do so, the Association may undertake remediation of disturbed or damaged common area, and Owner shall be liable for the cost thereof.
4. Owner shall have sole obligation for the maintenance, repair and/or replacement of the facilities, which shall be maintained in a safe condition and in timely fashion.  Owner shall have reasonable right of temporary access across and upon Association common area to accomplish such purposes.  Owner shall not, however, have right to expand or add to such facility, nor to further extend the encroachment, nor to replace the existing facility with a dissimilar one without application to, and express written approval of, the Association prior to replacement.
5.  [IF APPLICABLE FOR PRESERVING ACCESS OR VIEW] The owners of Prospector Square Lots _______, _______, and _______ shall have perpetual right to an unobstructed [access] OR [view] in relation to the encroachment and Owner shall be obliged to maintain that [access] OR [unobstructed view] by removing features which impede said lot owners’ [access] OR [view], including trimming, topping or otherwise limiting the growth of trees, bushes and other foliage.  The expense of removal of any obstructions in this regard shall be entirely that of Owner.  
6. Except as may be necessary to preserve Association property, or in the event of an emergency, or to comply with any law, the Association shall not act or fail to act in the use of its property so as to cause loss or damage to the facility or its functions as designated in this Agreement.  The Association shall otherwise retain all lawful right to enter upon the subject common area for all lawful purposes. 

7. Owner shall establish and maintain, at its sole expense, liability insurance coverage against risk of injury to persons and property loss in such amounts and coverage conditions as are acceptable to the Association in its sole discretion.  The Association shall be named as co-insured concerning such coverage, to the reasonable extent of the risk of damage posed by the encroachment to the property of the Association or that of any private party, as well to the risk of injury to persons exposed thereto.

Owner shall further indemnify and hold harmless the Association, its agents, employees, lot owners and members from any and all claims and liability for injury and loss arising from the existence of the encroachment and/or use of any object, facility or thing thereon.

8. In the event either party incurs attorney fees or court costs in order to enforce this Agreement, with or without judicial intervention, the prevailing party in such adjudication shall be awarded its reasonable costs and attorney fees, including those incurred on appeal. 

9. The provisions of this Agreement shall create no rights nor obligations of use, access or permit beyond that expressly stated, and which are reasonably necessary to accomplish the purposes and intent hereof. 

10. The provisions hereof shall be binding upon the parties and their successors, however designated or in whatever representative capacity for the owners of the respective properties named herein. 


DATED the day and year first above written.

	_________________________________ 

_________________________________

By:________________________________

Its:________________________________  


	PROSPECTOR SQUARE PROPERTY OWNERS ASSOCIATION, a Utah non-profit corporation

By:_________________________________

Its: _________________________________ 


STATE OF ___________________
)






: ss. 

County of _____________________
)


The foregoing instrument was duly acknowledged before me this _________ day of ______________, 200__, by ___________________________________, as ________________ of ______________________________________. 








____________________________________








Notary Public

STATE OF UTAH
)




: ss. 

County of Summit 
)


The foregoing instrument was duly acknowledged before me this _________ day of ______________, 200___, by ________________________________, as ______________________ of Prospector Square Property Owners Association. 








____________________________________








Notary Public
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